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Introduction
Implementation of development in Indonesia is intended to realize 

the objectives of the state as stated in the fourth paragraph of the 
Preamble of the 1945 Constitution of the Republic of Indonesia, namely 
...to establish an Indonesian State Government that protects the whole 
Indonesian nation and all of Indonesia’s blood spill and to promote 
prosperity general, intellectual life of the nation, and participate in the 
implementation of a world order based on freedom, eternal peace and 
social justice...”

To achieve the objectives of these countries should be supported 
with adequate State acceptance and the creation of a national steady 
stability of additionally required law enforcement agencies which have 
reliable capabilities. �erefore, the required increase in the role and 
function of e�ective law enforcement in prevention e�orts and the 
eradication of criminal acts of tax.

Tax is a means of development of the country, without the revenue 
from the tax, the State sector cannot carry out its functions for the 
menyejahterakan people. From year to year the potential acceptance 
of State sector taxes continued to increase, On the �scal year 2012, the 
tax sector contributed 78.64 per cent or approximately Rp 1.016 trillion 
of the total BUDGET of the year 2012. In 2013, the acceptance of State 
tax have been targeted in the sector reached Rp .9 1.178 trillion. �ese 
data show that the tax sector has a vital role in the meantime perpajkan 
criminal acts or corruption in the taxation sector to the attention of 
the public since the mencuatnya corruption cases committed by 
two persons tax o�cer i.e. Gaius Halomoan Tambunan and Dhana 
Widyatmika. Both these cases open practice of corruption in the 
taxation sector during this secret.

Law enforcement agencies such as Police, Prosecutors, and the 
Corruption Eradication Commission (KPK) have identi�ed sectors of 
taxation as the Government sector prone to the occurrence of the crime 
of corruption. �e third such law enforcement institutions agreed 

indicators and the modus operandi of the occurrence of criminal acts 
of corruption in the taxation sector. Meanwhile, the law enforcement 
in Indonesia has always been an object of interest to be examined 
either during the old order, new order or the order is now under way 
commonly referred to with the order of the reform. Specialized in 
law enforcement against criminal acts of corruption are a variety of 
agencies that have authority to conduct the investigation against such 
criminal acts. �ose institutions are the police, Prosecutor’s O�ce and 
the Commission for the eradication of criminal acts of Corruption.

Law enforcement’s role in realizing the eradication of criminal 
acts of corruption tax doesn’t work as expected, it can be a�ected by 
several factors, among others, quality, profesinalitas, morals and the 
morals of the apparatus law enforcement agencies are still low, so that 
the Community trusts the seeker of Justice against law enforcement 
agencies increasingly declining. In addition to weak law enforcement 
is also caused due to law enforcement o�cials such as the police, the 
Prosecutor, the investigator civil servant (1988) as well as professional 
attitude and has not shown high moral integrity.

Law enforcement against criminal acts of corruption tax is very 
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de�nition that formulate notions of what the law is. Similarly in the 
�eld of tax tax sense. the following will put forth some de�nis tax 
advanced taxation experts. Adriani [5] in his book Het Belastingrecht 
provide de�nitions that: noen ik de he�ng Belasting, de overheid zich 
waardor door middel van versche� middelen dwang juridische om de 
publieke uitgaven te berstrijden, zuls enige prastatie without daartegen 
overte stellen “

Discussion
Setting the return loss of State assets of perpetrators of criminal 

acts of tax, in fact can be traced to the berberbagai legislation, which 
dumulai of the determination of the loss of the State itself. �e loss 
of the State as set forth in article 1 point 15 law number 15 Year 
2004 stated that “the loss of the country/region is lack of money, 
securities, and real stu�, and certainly in number as a result of tort 
either intentional or negligent”. �e State’s losses may occur due to 
lawlessness and neglect acting Treasurer of State or civil servants in 
the course of the administrative authorities and by bendahawaran in 
the framework of the implementation of the authority of the Treasury. 
Return loss of the State done soon so need to save the country’s wealth 
is lost or reduced Losses of the State can be found on the basis of the 
results of pemeriksan by State institutions and the Government that 
has the authority to do the examination.

To determine there is no loss of State, based on the Presidential 
Decree Number 103 Year 2001, concerning the position, duties, 
functions, authorities, Non Governmental Organization Department, 
stated that the rate/setting there is not harm the country is the Financial 
Examiner and the Board of the Financial Supervision and development. 
However, the determination of the calculation of the loss of the State 
must be analyzed case per year. �e disadvantage of the country as 
a result of the tax crime that can happen if the criminal o�ence was 
committed tax ooeh tax payers as well as by the tax apparatus. Taxation 
of criminal acts committed by the apparatus or employee tax taxation 
taxation is to 64ba civil servants should obey the laws and regulations, 
including the provisions of tax legislation. Liability of o�cers of taxes 
into the consequences of the oath or promise and as a civil servant. Tax 
o�cers are carrying out duties and regulations perpajalan. �erefore 
the tax o�cers shall not commit crimes that lead do violate the tax law.

Criminal acts may take the form of taxation, o�ence or crime. 
Legally the crime being the indicator of tax law, because the rule 
violation of tax law. Crime in the �eld of taxation can be either doing 
or not doing that comply with the regulations. On hakikatmya the 
provisions of legislation the legal rule is taxation became a corridor for 
doing or not doing. Doing or not doing in the �eld of taxation can be 
categorized into crimes in the �eld of taxation, while ful�lling the legal 
tax rule formulation. For example, conduct contrary to the rules of tax 
law that can be categorized as a crime in the �eld of taxation, such as 
tax payers do the deed conveying the annual notice, that its substance 
is not true, incomplete and unclear, or the taxpayer pay acts of tax for a 
tax period, or for each type of tax.

On this connection, the victims of crime in the �eld of taxation, 
not just priests, to the State, in the sense that result in losses for 
the State, but the tax payers may be a victim of crime in the �eld of 
taxation. When crime victims �xed on the country means the party 
that committed a crime is a taxpayer or tax o�cers. O�cials of the tax 
in question was a tax clerk do in tort law by abusing power, or forcing 
someone to give something, to pay or receive payments, or to work on 
something for him with its own actions or deeds caused the loss of State 
or State revenue. If the victim is a taxpayer, means the party is crime 

melakaukan employee tax or tax o�cials. For example, employees of 
the tax does not provide services correctly and to the taxpayers as a 
self-help system implementation just my assesment, regulated in the 
General provisions of the Ordinance of taxation.

�e losses the State is short of cash, securities, and real stu�, and 
certainly in number as a result of tort either deliberately or negligent 
(article 1 point 22 of law No. 1 year 2004). Elements of the losses the 
country/region is: (a) lack of money, securities, and real stu� and 
certainly in number; (b) in tort; (c) Causation in tort law with �aws 
that occurred; d. the subject responsible for the losses.

About the “adverse �nancial state” law enforcement agencies should 
cooperate with Financial Examinations or Financial and development 
Supervisory Agency which helps investigators, calculate the loss of the 
country. In the development of the �nancial Inspection Agency audit 
results and the �nancial and development Supervisory Agency lately, is 
seen in the fact that the results of the audit have already led to an audit 
is “against the law” which is not a “zone of authority”. Authority of the 
agency or Financial Supervisory Examiner Financial and rebuilds in 
the audit is in the zone of accounting, so far there is no need to look 
for the existence of the tort law or not, because it is the investigating 
authority and the public prosecutor.

“�e �nancial loss to the country”, the construction of article 2 
paragraph (1) of Act No. 31 of the year 1999 is linked with law number 
1 Year 2004 should be viewed with kemprehensif, by examining the 
relationship of the State with loss of return against the law. �us each 
of the �ndings of the existence of the losses by the State Comptroller 
of audit results he does should be reported to the relevant authorities 
(POLICE and Prosecutors) to see if the occurrence of a loss the State 
returned It is an act against the law or not.

 If you see a Article 64 paragraph (1) of law number 1 Year 2004 
stated that the Treasurer, Treasurer instead of civil servants and other 
o�cials who had been assigned to indemnify countries/regions may 
incur administrative sanctions and/or criminal sanctions”. �us clearly 
be seen that although the State’s loss of return has been made then still 
possible to be processed through the criminal. �us the criminal aspect 
of every Financial Supervisory audit results should be reported to 
authorized agencies (POLICE and Prosecutors) regardless of whether 
the losses the State has already returned or not, because to see if the 
occurrence of a loss the country was brought about the existence of the 
tort law or not is the authority of investigators, which are “dominis litis” 
ex Article 139 Criminal Procedure Code which determines Prosecutors 
whether the matter can be assigned to the Court.

�e link between the crime and the tax authority is understood by 
the people of Indonesia as well as the international community, such 
as the International Monetary Found (IMF) nor the Transparancy 
International (TI). �e United Nations Convention Against Corruption 
(UNCAC) [6], associated with the criminal o�ence of corruption, in 
the sense that when the crime was committed by tax reform taxation 
(�scus), then this is corruption because it is done based on the authority 
tax reform in his position as a public o�cial “public o�cer” (a public 
o�cial). Public o�cials referred to as so-called hemaat authors include:

1. �e people who held the position of legislative, Executive, 
administrative or judiciary of a country, whether appointed or 
elected, permanent or temporary, paid or not, regardless of the 
seniority of the person;

2. �e people who run public functions, including public 
institutions or public company, or providing public services 
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as speci�ed in the regulations of the participant countries and 
applied in areas related to law participating countries;

3. People who are de�ned as “public o�cial a” in the legislation 
of the country participants. However, for the purpose of the 
people who run.

Taxation of criminal acts committed by tax o�cials or apparatus, 
its essence is criminal act corruption tax, so there are actually two 
things that most staple that can be reached, namely: as a preventative 
and repressive measures. �ese preventative measures associated with 
the settings of the eradication of criminal acts of tax, and repressive 
measures include severe criminal sanctions to perpetrators and 
simultaneously seeking its fullest State losses can back. It could be 
examined in the Financial Transaction Abuse Act in determining the 
existence of a keperdataan step to the perpetrator or his heir if not 
found enough evidence.

Return loss of the state through legal means of non penal

�e state loss of the assets of a penal o�ender, basically has become 
part of the criminal law system as an e�ort to prevent the transfer 
of state assets derived from criminal acts that are detrimental to the 
state’s �nances or revenues. In general, the concept of non-penal return 
of assets known as Non Conviction Baset (NCB) Asset Forfeiture 
becomes the instrument of asset recovery and simultaneously to reveal 
unfair wealth. Asset forfeiture is the term used to describe the seizure 
of assets by the state, whether the proceeds of a crime or an instrument 
of crime. NCB Assets forfeiture, is the foreclosure and return of assets 
through a statement in brake, or a lawsuit against an asset. Meanwhile 
the concept of civil forfeiture is based on a taint doctrine in which a 
crime is deemed to taint “taint”, an asset used or a result of a crime. 
�is is di�erent from a criminal forfeiture that uses a lawsuit against a 
person (in personam). Non-criminal looting (civil litigation) in some 
legal systems is seen as an objective action, aimed at the asset itself, not 
the individual [7,8].

Several provisions are stipulated in UNCAC relating to international 
cooperation between law enforcement authorities, asset recovery, 
technical assistance and information exchange, as well as mechanisms 
for their implementation. In addition, one important aspect of UNCAC 
is the de�nition of “public o�cials” including any person holding the 
legislative, executive, administrative or judicial o�ce of a State Party, 
even including o�cials of international organizations, so as to provide 
for sanctions for persons who bribe public o�cials. �is regard, 
UNCAC sets out the government’s obligation to take action to prevent 
corruption practices, among others, in the areas of:

1.  Procedures and ethics in the public sector;

2. Public sector procurement;

3. Public sector �nance;

4. Public reporting, access to information, protection of 
whistleblowers;

5. Community education; and

6. Private sector standards, including accounting and auditing 
standards.

Each government (State party) is urged to consider certain 
activities as o�enses, including: bribery practices against national 
public o�cials, bribery of foreign public o�cials and international 
organizations, embezzlement, misuse or misappropriation of property 
by public o�cials, to tair[nclon pr2wmealthecprovi mto rss in the(publy, )Tj8-0.023



Citation: Napang M, Husen LO, Mamonto L (2018) Refund Losses of State Assets of Perpetrators of Criminal Acts of Tax through Means Legal Penal 
and Non Penal Law Systems in Indonesia. J Civil Legal Sci 7: 245. doi: 10.4172/2169-0170.1000245

Page 5 of 7

anti-corruption instruments, is a manifestation of an international 
consensus that emerged in the early 1990s to identify corruption as 
a crucial problem that needs immediate addressing, and in particular 
requires a solution agreed upon by the international community. Some 
of the provisions contained in UNCAC are mandatory, while others are 
optional or submitted to government policies (States Parties), whether 
to apply them or not. Subject to these mandatory requirements, States 
parties are required to take e�ective action, and at the same time o�er 
various implementation options that are considered more appropriate 
to combat corruption.

Return of state loss from tax criminal acts through civil 
lawsuit

 In general, civil suits are divided into lawsuits of wanprestasi 
and lawsuits against the law. A breach of a default is �led because of 
a breach of contract (wanprestasi) of either party. Since the basis of a 
breach of a breach is a breach of the treaty, such a claim could not have 
been born without prior agreement. Article 1365 of the Civil Code has 
accommodated that provision, that every person has the right to claim 
compensation for an unlawful act that harms him. Although the tax 
debt does not arise on the basis of the agreement, but the tax debt is 
the debt of an individual or entity born of a law requiring a person to 
pay a sum to the state treasury, subject to the conditions of taxation 
(Taatbestand), subject to good juridical coercion penal and non penal.

To be able to claim compensation based on the act against the law, 
the conditions that need to be met are:

1.  �e existence of deeds;

2.  �e act is against the law;

3.  An error;

4.  Loss;

5.  �e existence of causal relationships (causality) between 
unlawful acts and loss.

�e lawsuit of compensation in the e�ort to repay the state 
�nances, �led a�er the criminal act of corruption is no longer possible 
because it is faced with certain legal conditions (insu�cient crime of 
evidence, free judgment or suspect or defendant dies). Such conditions 
will technically complicate the State Attorney General especially in the 
case of proof.

State losses arising as a result of tax crimes committed by taxpayers 
of persons of ribadi or corporate taxpayer as regulated in Law no. 
Article 39 Paragraph (1) letter I and Article 41C paragraph (4) of the 
General Taxation Laws Act (UU KUP). Article 28 Paragraph (1) Letter 
I and Article 41C Paragraph (4) of the General Taxation Law (UU 
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that can be imposed on the taxpayer can be either administrative or 
criminal sanctions as stipulated in the Criminal Law Code, Law no. 31 
Year 2001 Jo. Undonesia - Undang No.31 of 1999 on the Eradication of 
Corruption and Law No. 6 of 1983, Jo. Law No. 10 of 1997, Jo. Law No. 
28 of 2007 concerning General Provisions and Tax Procedures.

 In the practice of law enforcement of taxation the use of non-
penal legal means is executed through an instrument of suspension of 
investigation in the �eld of taxation for the purpose of state revenue 
pursuant to Article 44B Number 28 Year 2007 concerning General 
Provisions and Tax Procedures shall be made based on written 
application submitted by the Taxpayer to the Minister of Finance 
referred to in the provision of Article 4 of Regulation of the Minister 
of Finance No. 130 / PMK.03 / 2009 dated August 18, 2009 concerning 
Procedures for Termination of Criminal Investigation in the Field of 
Taxation for the Interest of State Revenue, Article 4 PMK 130 / PMK.03 
/ 2009 (1). In order to obtain the termination of the investigation as 
intended by the Taxpayer, �rstly submit a written application to the 
Minister of Finance by giving a copy to the Director General of Taxes. 
�e petition and the copy as intended shall be accompanied by a 
statement containing a plea of guilty and the ability to pay o� using 
an example of a letter format as stipulated in the Attachment to this 
Regulation of the Minister of Finance which is an integral part of this 
Regulation of the Minister of Finance.

Furthermore, based on the consideration of budgetary function 
of the tax that is to increase state revenue, the Minister of Finance 
submits a request to the Attorney General to stop the investigation 
if the Taxpayer has paid the tax payable that is not or less paid plus 
administrative sanction in the form of �nes of 4 (four) paid. If the 
budgetary requirements are not made, the investigation of criminal 
o�enses in the �eld of taxation is continued until completion at the 
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from Criminal forfeiture which uses a lawsuit in personam (lawsuit 
against people) to con�scate and take over an asset.

 Non penal legal means, hereina�er referred to as “civil looting”, 
“seizure in rem,” or in some criminal law systems known as “objective 
appropriations” are actions directed against the asset itself and not the 
individual. And this act is separate and is not part of the criminal justice 
process and in its mechanism requires proof that the asset / property is 
indicative of the proceeds of the crime. Linda M. Samuel says that the 
purpose of the NCB Asset forfeiture system is to deal with its predicate 
crime, as well as to seize assets acquired from or used for a criminal 
o�ense. Asset deprivation practices in the United States are of two 
types. First, conviction based or criminal “in personal” forfeiture, where 
prosecution is committed against the person. Second, non conviction 
based (NCB) or Civil “in brake” forfeiture, where appropriations are 
directed against goods obtained illegally or used illegally, so that the 
defendant is the asset.

�e di�erence between a penal law and a non penalty for the return 
of an o�ender’s assets can be illustrated by the following matrix (Table 1):

In essence, the return of state losses in the taxation crime, may be 
done simultaneously the use of penal/ criminal and non penal/civil 
lawsuit facilities. �is is possible because the subject of criminal acts of 
taxation that cause losses of the state can be taxpayers or tax apparatus. 
�e state loss of corruption is carried out by the term “surrogate money”, 
an important e�ort in eradicating corruption in the �eld of taxation. 
�e return is not easy because of the criminal act of tax corruption, 
the perpetrators are intellectuals and have important positions. In the 
Law on Combating Corruption of Tax Corruption, the e�orts that 
need to be made in the settlement of arrears of replacement money 
are: �e con�scation and the auction of property of the convicted 
person and his heirs a�er the court decision has permanent legal force, 
through the decision of the criminal prison subsidiary, through the 
civil suit and administration �nance. Restitution of the state through 
replacement money is very important, because the money can be used 
to continue the development. �e return is not easy because the process 
of corruption criminal justice generally takes a long time, so the convict 
has the opportunity to divert or hide his property which is derived 
from the criminal act of corruption. In connection with that Article 18 
paragraph (2) of Law Number 31 Year 1999 concerning the Eradication 
of Corruption as amended by Law no. 20 of 2001 stipulates that if the 
convicted person does not pay the replacement money as referred to in 
paragraph (1) letter b within a period of one month a�er the decision 
of the court that has obtained permanent legal force, then his property 
may be seized by the prosecutor and auctioned o� to cover the money 
replacement.

Conclusion
�e regulation of the state loss of assets of the perpetrators of tax 

criminal acts by means of penal and non penal law in the Indonesian 
legal system, which is stipulated in the laws and regulations of the 
criminal act of taxation and the Criminal Procedure Code has not 
regulated the return of assets e�ectively and e�ciently, the seizure law 
precedes the act of deprivation, if the court’s decision has obtained a 
permanent legal force.

Restitution of state losses from the assets of the perpetrators of 
tax crime in the Indonesian legal system may be carried out, through 
penal means of conventional punishment based on the defendant’s 
wrongdoing is ine�ective, as well as the return of state losses through 
non-penal legal facilities through civil litigation and by means of 
con�scation assets of perpetrators of crime under money laundering 
law, not yet maximal.
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